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CHAPTER 1 - GENERAL PROVISIONS

1-1. Purpose. Inasmuch as Reorganization Plan No. 14 of 1950 places primary
responsibility for the enforcement of construction labor standards upon the contracting
agencies, this ER is devoted primarily to this mission. This regulation is designed to
provide basic guidelines for all Corps employees tasked with the administration and
enforcement of statutory and contractual labor standards on construction contracts. Its
primary aim is to effect a consistent and uniform enforcement program throughout the Corps.
Achieving compliance with labor standards requires the exercise of ingenuity, initiative and
cooperation on the part of all personnel involved with the program. With the exception of
very complex and unusual problems, this ER contains the answers to questions that most
generally arise in connection with contract labor relations functions. Official acquisition policy
is found in the Federal Acquisition Regulation (FAR) and its supplements. If there is any
conflict between the FAR system requirements and this regulation, the current FAR system
rules apply.

1-2. Applicability. This regulation is applicable to all Major Subordinate Commands (MSC),
districts, laboratories, centers, and field operating activities under the jurisdiction of the
Chief of Engineers.
1-3. Distribution. Approved for public release; distribution is unlimited.
1-4. References.

a. 40 USC Sections 276a-ii(7); 276C; and 327-333

b. 29 CFR Parts 1,3,4 and 5

c. FAR Section 1.105, Subparts 22.3, 22.4 and 52.222

d. DFARS, Part 222

e. EFARS, Part 22

f. EP 415-1-260

g. Department of Labor (DOL) All Agency Memoranda Nos. 118, 123,
125, 130, 131, 141, and 157.

h. Department of Labor Wage Appeals Board Decision Nos. 64-3, 76-6,
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80-3, 82-8, 83-7, 85-16, 86-33, 90-20, 94-01 and 94-20, and Administrative Review Board
Decision No. 96-133.

i. Comptroller General Decision Numbers B-148076 and B-215023

J. Solicitor of Labor Opinion Letters DB-8, 9, 12, 22, 26, 40, and 45

1-5. Policy. The development and maintenance of good relations between management,
labor, and the Corps of Engineers is required for the efficient and expeditious conduct of the
Corps' construction mission. Accomplishment of this objective requires a continuous effort
on the part of all personnel * assigned to construction activities. The proper enforcement of
these provisions must be given the same consideration as all other requirements of the
contract and specifications. We cannot emphasize too strongly the importance of our
responsibilities in the administration and enforcement of these provisions. A successful
program is dependent upon you who are responsible for the labor functions at each
designated level. Your efforts to ensure that labor standards deficiencies are detected
promptly and addressed in a responsive manner are essential elements in our service to the
public.

1-6. Background.

a. The administration of the contract labor program within the Corps of Engineers is
governed by the basic labor policy of the Department of Defense in Part 22 of the FAR. The
program has been further implemented by Part 222 of the AFARS and EFARS and various
circulars and regulations issued by the Chief of Engineers. Additionally, the Secretary of
Labor has issued regulations implementing the labor statutes which are published in Title
29, Subpart A, Code of Federal Regulations.

b.The various labor laws were enacted by Congress to prevent exploitation of
labor on Government contracts. The laws incorporated within the Corps of Engineers
contracts afford each laborer and mechanic employed on the contract the right to receive a
prescribed minimum rate subject to certain overtime requirements without subsequent
rebate or "kickback." In addition to the statutes, many regulations have been issued as
provided in the law itself. These regulations are also applicable to the contractors. Failure

"Wherever, the word 'man’, 'men’ or their related pronouns appear, either as words or
as parts of words (other than when referring to a specific individual) they have been used
for literary purposes and are meant in their generic sense to include both female and male
sexes."

1-2



ER 1180-1-8
1 Aug 01

of a contractor to comply with the labor provisions, coupled with lax enforcement, results in
expensive investigations which may require the imposition of penalties, termination of the
contract, debarment, and, in some cases, criminal action. It should also be noted that a
contractor's disregard for labor standards obligations is frequently accompanied by a
disregard for the technical provisions of the contract. In essence, quality assurance is a
multi-faceted task.

c. Many labor relations problems involve interpretation of law, and for this reason,
questions will arise in the field that are not covered in this regulation. Such problems should
be brought to the immediate attention of the District Counsel and the District Labor Advisor.

1-7. Responsibilities.

a. Contracting Officer (CO). The enforcement of labor standards provisions is the
responsibility of the CO; and adequate means of assuring compliance are provided by the
contract and regulations of the Secretary of' Labor.

b. Contractors. The contract labor standards provisions apply to all contractors and
subcontractors, regardless of their employment policies. The contractor is responsible for:
procurement, supervision, and management of all labor required for the completion of the
work; compliance with Federal labor standards applicable to his contract and regulations
pertaining thereto; and subcontractors' compliance with the contract labor standards
provisions.

c. Administrative Contracting Officers (ACO). To enable the District Engineer to
accomplish his mission, ACOs and their staffs must fully understand the basic requirements
and perform specific duties to accomplish program objectives. Each ACO and his staff
must realize at all times that the labor provisions are a part of the contract and must be
viewed in the same light and enforced just as vigorously as all other provisions of the
contract. Quality Assurance (QA) Representatives cannot, of course, observe every hour of
work of each laborer or mechanic employed by a contractor and his subcontractors. Even if
this were possible, it would be unnecessary and undesirable. The ACOs staff shall be
responsible for:

(1) The performance of all required checking of prime and subcontractor's payrolls and
field operations to determine their compliance with the labor standards provisions of the
contract.

(2) The implementation of the instructions contained in this regulation to assure
compliance by all contractors and subcontractors.
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(3) The maintenance of the records and submission of the reports prescribed in this
regulation.

(4) The appropriate delegation of functions. Although the enforcement methods and
procedures in this regulation are the responsibility of the ACO office, it does not mean that
there might not be advantages in varying from this outline the functions shown to be
performed by the ACO office or QA Representative as to more effectively use the available
personnel. It must be clearly recognized, however, that only the QA Representative at the
site of the work will have the knowledge and background necessary to perform certain
activities of the enforcement procedures. With respect to "detail checking of payrolls,"” it is
strongly recommended that it be performed regularly by an employee specifically delegated
this responsibility.

d. District Labor Advisor. The District Labor Advisor or Contractor Industrial Relations
Specialist (CIRS) is responsible for the administration of all labor standards programs within
the district. The CIRS advises, assists and instructs USACE personnel on labor standards
matters during all phases of the construction mission. Based on public expectations,
statutory obligations, regulatory requirements, and organizational demands, the CIRS are
essential to the success of the district's mission. In other words, the CIRS is responsible for
“"preventive industrial relations.” That is, through pro-active measures, the CIRS seeks to
prevent contractor non-compliance as well as disruption of the USACE construction mission.

(1) The Labor Advisor will conduct full-scale investigations (when applicable or when
requested by higher headquarters). The Labor Advisor's investigation will be based on the
guidelines contained within All-Agency Memorandum No. 118. This memo furnished the
DOL's "Investigation and Enforcement Manual With Respect to Labor Standards Provisions
Applicable to Contracts Covering Federally Financed and Assisted Construction.” Although
the DOL's Enforcement Manual has not been updated and much of the material has been
revised due either to statutory amendment (i.e., elimination of the daily overtime requirement
under CWHSSA) or regulatory revision, it nonetheless provides a useful guide for such
investigations.

(2) The Labor Advisor also serves as the point of contact for any DOL -initiated

investigations. The Labor Advisor will coordinate such investigations and apprise USACE
personnel of the status and findings of these investigations.
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CHAPTER 2 - LABOR LAWS, REGULATIONS AND CONTRACT PROVISIONS

2-1. General. Each of the statutes and their implementing regulations discussed below
reflect the Federal Government's commitment to a policy of labor protection. Enacted at
different times and under different administrations, these statutes seek to eliminate two
destabilizing tendencies in the Federal procurement process. First, the impetus toward
wage-cutting is unavoidable in a system predicated upon the award of contracts through
competitive bidding to the lowest responsible, responsive bidder. Second, while
monopsonist (monopsony is defined as the domination of a market by a single buyer)
pressures are not as pervasive as they perhaps once were, they are nonetheless a
consideration at many of the remote facilities where the Corps performs. In other words, a
single buyer of service, i.e., construction, is in a position of depressing bids and by
extension, wages. These statutes, therefore, are designed to remove the wage-depressing
tendencies noted above by establishing a floor below which the wage rate may not fall.

2-2. The Davis-Bacon Act (40 USC 276a-a(7)) applies to construction contracts in excess
of $2,000 to which the Federal Government or the District of Columbia is a party. It specifies
that not less than minimum wages be paid to the various classes of laborers and mechanics
employed on a particular project based on the wages prevailing in the area as determined
by the Secretary of Labor. PL 88-349 amended the Act as of July 2, 1964, to include fringe
benefits in the "prevailing rate.”

2-3. The McNamara-O'Hara Service Contract Act (41 USC 351-358) applies to Federal
contracts for services in the United States in excess of $2,500 through the use of service
employees. Service employees include all employees working under a contract except
those in executive, administrative or professional capacities as those terms are defined in
29 CFR 541. This definition therefore includes many "white collar" employees formerly
excluded prior to the 1976 amendment to the Act. The Act requires minimum wages and
fringe benefits as determined to be prevailing by the Secretary of Labor. The DOL has
primary enforcement responsibility for this law.

2-4. The Walsh-Healey Act (41 USC 35-45) prescribes minimum wages to be paid
contractor's employees on contracts in excess of $10,000 for the manufacture or furnishing
of supplies. The DOL has not issued wage determinations under the Act for many years.
Accordingly, the Fair Labor Standards Act minimum wage generally applies. Enforcement
responsibility rests with the DOL.

2-5. The Contract Work Hours and Safety Standards Act (40 USC 327-333) applies to both
service and construction contracts in excess of $100,000 and requires employees to be
paid time and one-half for all hours worked in excess of 40 per week. The Act also contains
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certain health and safety standards.

2-6. The Copeland Act (40 USC 276¢ and 18 USC 874) makes it unlawful to induce, by
force or otherwise, any person employed within the United States in the construction or
repair of public works (including those financed in whole or in part by loans or grants from the
United States) to give up any part of the compensation to which he is entitled under his
contract of employment.

2-7. The Fair Labor Standards Act (29 USC 201) provides for the establishment of
minimum wage and maximum hour standards, creates a Wage and Hour Division within the
DOL for purposes of interpretation and enforcement (including investigations and
inspections of Government contracts), and prohibits oppressive child labor. The Act applies
to all employees, unless otherwise exempted, who are engaged in (1) interstate commerce
or foreign commerce: (2) the production of goods for such commerce; or (3) any closely
related process or occupation essential to such production. Enforcement responsibilities lie
with the DOL.

2-8. The Miller Act (40 USC 270(a)) requires that before any contract exceeding $25,000 in
amount for the construction, alteration, or repair of any public building, or public work, is
awarded to any person, that person must furnish payment and performance bonds to the
United States. The payment bonds are for the protection of all persons supplying labor and
material. This allows workers not paid prevailing rates to collect against the Surety since
they have no enforceable rights against the United States and cannot acquire a lien on a
public building.

2-9. Executive Orders. Federal contract standards are also established by the

President through the promulgation of Executive Orders. Generally, these Executive Orders
require each agency of the Federal Government to incorporate certain clauses in Federal
contracts. Among the most relevant Executive Orders are those noted below.

a. Executive Orders 11246, 11375 and 12086 provide that contractors and
subcontractors will act affirmatively to ensure that applicants are employed, and that
employees are treated equally during employment, without regard to race, color, religion, sex
or national origin. The Secretary of Labor is responsible for the administration and
enforcement of prescribed parts of these Orders, and the adoption of rules and regulations
necessary to achieve their intended purposes. The head of each agency is responsible for
ensuring that the requirements of this subpart are carried out within the agency, and for
cooperating with and assisting the OFCCP in fulfilling its responsibilities. See FAR 22.8 for
additional information. Construction contractors that hold a nonexempt government
construction contract are required to meet the contract terms and conditions for affirmative
action requirements. The current goal for the utilization of women is 6.9% of work hours and
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applies to all of a contractor's construction sites regardless of where the Federal or federally
assisted contract is being performed. This goal was originally

published in the Federal Register of April 7, 1978, 43 FR 14899, 14900, as Appendix A.
Pursuant to a Notice published in the Federal Register of December 30, 1980, 45 FR
5750, 85751, the 6.9% goal was extended indefinitely. The current goals for the

utilization of minorities were published in the Federal Register of October 3, 1980, 45 FR
65979, 65984, as Appendix B-80. Questions regarding application of these goals should
be directed to the DOL'’s Office of Federal Contract Compliance Programs.

b. Executive Order 13201 requires contractors to post notices in their plants, offices
and work sites apprising affected workers of their right to seek a refund of their union dues if
the subject union expends their payments on administrative activities unrelated to collective
bargaining, contract administration, or grievance adjustment.

c. Executive Order 13202 prohibits federal agencies from the award of any
construction contract which would (@) require or prohibit bidders, contractors or
subcontractors to enter into or adhere to agreements with one or more labor organizations,
on the same or other related construction projects or (b) otherwise discriminate against
bidders, offerors, contractors or subcontractors for becoming or refusing to become or
remain signatories or otherwise adhere to agreements with one or more labor organizations
on the same or other related construction projects. Executive Order 13208 amended
Executive Order 13202 to allow for the “grandfathering” of existing Project Labor
Agreements (PLAS) under certain conditions.

2-10. Contract Clauses. Each of the above-noted labor protective statutes are incorporated
within particular contracts depending upon the nature (construction/ service/supply) of the
contract. To illustrate, listed below are those clauses which are generally required for
construction contracts subject to the Davis-Bacon Act. These clauses are further identified
by the accompanying FAR references.

o

Equal Opportunity (FAR 52.222-26)

b. Affirmative Action Compliance Requirements for Construction (FAR 52.222-27)

(¢

. Convict Labor (FAR 52.222-3)

d. Davis-Bacon Act (FAR 52.222-6)

®

Contract Work Hours and Safety Standards Act-Overtime Compensation
(FAR 52.222-4)
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f. Withholding of Funds (FAR 52.222-7)

g.

h.

Payrolls and Basic Records (FAR 52.222-8)
Apprentices and Trainees (FAR 52-222-9)

Compliance with Copeland Act Requirements (FAR 52.222-10)

j- Subcontracts (Labor Standards) (FAR 52.222-11)

K.

Contract Termination - Debarment (FAR 52.222-12)

Compliance with Davis-Bacon and Related Act Regulations
(FAR 52.222-13)

m. Disputes Involving Labor Standards (FAR 52.222-14)

n.

0.

W.

Certification of Eligibility (FAR 52.222-15)

Notice to the Government of Labor Disputes (FAR 52.222-1)

. Approval of Wage Rates (FAR 52.222-16)

. Labor Standards for Construction Work — Facilities Contracts (FAR 52.222-17)

Certification Regarding Knowledge of Child Labor for Listed End Products
(FAR 52.222-18)

Child Labor — Cooperation with Authorities and Remedies (FAR 52.222-19)

Prohibition of Segregated Facilities (FAR 52.222-21)

. Previous Contracts and Compliance Reports (FAR 52.222-22)

Notice of Requirement for Affirmative Action to Ensure Equal Employment
Opportunity for Construction (FAR 52.222-24)

Pre-Award On-Site Equal Opportunity Compliance Evaluation (FAR 52.222-24)

X. Affirmative Action Compliance (FAR 52.222-25)
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y. Affirmative Action Compliance Requirements for Construction (FAR 52.222-27)

z. Affirmative Action for Disabled Veterans and Veterans of the Vietham Era
(FAR 52.222-35)

aa. Affirmative Action for Workers with Disabilities (FAR 52.222-36)

bb. Employment Reports on Disabled Veterans and Veterans of the Vietham Era
(FAR 52.222-37)

Guidance as to which clauses are to be incorporated within construction contracts subject to
the Davis-Bacon Act is set forth at FAR 22.407.
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CHAPTER 3 - PRE-SOLICITATION ADMINISTRATION AND DETERMINATIONS

3-1. General. The issues and duties discussed herein apply generally to District Labor
Advisors and supporting staff such as Contractor Industrial Relations (CIR) Assistants and
Clerks. However, close coordination with the operating elements such as Contracting,
Engineering, Construction and/or Operations is critical to the successful performance of the
tasks noted below. Many of the more contentious and protracted labor matters confronting
districts may be directly attributed to a failure to communicate essential informational needs
in a timely and effective manner during the pre-solicitation phase. The definitions listed
below relate to key elements in the determination of applicability and coverage in the pre-
solicitation phase.

a. Construction. Generally includes altering, remodeling, installation (where
appropriate) on the site of the work items fabricated off-site, painting and decorating, the
transporting of materials and supplies to, or from, the building or work by the employees of
the construction contractor or construction subcontractor, and the manufacturing or furnishing
of materials, articles, supplies or equipment on the site of the building or work.

b. Substantial Construction. The word substantial relates to the types and quantity of
construction work to be performed and not merely to the total value of the contract. A
determination as to whether to include the construction labor standards and clauses is keyed
to the following considerations:

(1) The contract contains specific requirements for substantial amounts of construction
work, or it is ascertainable at the contract date that a substantial amount of construction work
will be necessary for the performance of the contract;

(2) The construction work is physically or functionally separate from, and as a practical
matter is capable of being performed on a segregated basis from, the other work called for
by the contract; and

(3) The requirements are otherwise applicable to the contract.

c. Building Construction. Includes construction of sheltered enclosures with walk-in
access for the purpose of housing persons, machinery, equipment or supplies; all
construction of such structures; the installation of utilities and of equipment, both above and
below grade levels; as well as incidental grading, utilities and paving. Such structures need
not be "habitable" to be building construction. Also, the installation of heavy machinery
and/or equipment does not generally change the project's character as a building.
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d. Heavy Construction. Includes those projects that are not properly classified as
either "building,” "highway," or "residential.” Unlike these classifications, heavy construction
is not a homogenous classification. Because of this catch-all nature, projects within the
heavy classification may sometimes be distinguished on the basis of their particular project
characteristics, and separate schedules may be issued for dredging projects, water and
sewer line projects, dams, major bridges, and flood control projects.

e. Highway Construction. Includes construction, alteration or repair of roads, streets,
highways, runways, taxiways, alleys, trails, paths, parking areas, and other similar projects
not incidental to building or heavy, construction.

f. Residential Construction. Includes the construction, alteration or repair of single
family houses, apartment buildings of no more than four stories in height. This includes all
incidental items such as site work, parking areas, utilities, streets, and sidewalks.

3-2. Rates to be Included in Solicitations. Wage determinations issued by the DOL
frequently contain more than one schedule of rates, i.e., such as those outlined above. When
such multiple schedules are incorporated into the construction contract there is introduced
an element of doubt as to the proper schedule or schedules to be used on various; phases
of the work. It is necessary to eliminate any possible uncertainties with respect to the
application of the wage rates prior to contract negotiations or opening of bids. Accordingly,

a. Where only one type of work such as building construction is contemplated under a
given contract, include only the schedule of rates for that type (such as building) in the
advertised specifications.

b. Where a proposed contract involves more than one type of work, such as both
building and highway, and the applicable wage decision specifies separate schedules for
these various types of construction work, the advertised specifications should identify, as
specifically as possible, the schedules which will apply to the particular work items.

c. Where the proposed construction involves primarily building construction and, based
on area practice, the DOL, in addition to the building schedule, also issues a
schedule of rates for related incidental paving and utility work, the work to which such
schedules are applicable should be clearly indicated in the advertised specifications.

d. COs should make every effort to keep informed as to area practice, not only to
assure contract compliance, but also to assure fairness to all prospective bidders on
contracts to be awarded. Each determination of area practice should be supported by a
record of written findings and an analysis of the record leading to that determination.
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e. Experience indicates that it is generally better to include an entire schedule, e.g.,
highway or building, rather than to select individual classifications for incorporation within the
specifications.

3-3. Classes of Employees. Because of the differences in coverage of labor laws,
construction employees will usually be divided into two basic groups, manual and nonmanual
employees.

a. Manual Employees. The Davis-Bacon Act applies to construction laborers and
trades craftsmen (mechanics), including apprentices, trainees, and working foremen (these
latter workers must be listed on the payrolls in the same manner as those they supervise
(hours worked, hourly rate paid, etc.)).

b. Nonmanual Employees. The Davis-Bacon Act does not apply to nonmanual
employees, including supervisory, engineering, architectural, clerical, and administrative
personnel. Also included in the nonmanual class and thus not subject to the Act are factory
representatives, technical engineers, scientific workers and watchmen. It is noted, however,
that although the Davis-Bacon Act does not apply to watchmen, the Contract Work Hours
and Safety Standards Act does apply to watchmen and guards for purpose of overtime
compensation.

3-4. Wage Determinations. Two basic types of prevailing-wage rates are established by
the DOL.: general determinations, also known as area determinations, and project
determinations. Less frequently issued and reflecting elements of both area and project
determinations are installation determinations. It is critical that District Labor Advisors be
cognizant of the distinctions among these determinations. The differences among them
extend not only to the method of obtaining the determinations but also to their use and terms
of effectiveness.

a. General wage determinations reflect those rates determined by the DOL to be
prevailing in a specific area for the type of construction described. The general wage
decisions contain no expiration date and remain in effect until modified, superseded, or
withdrawn. These determinations are usually issued whenever the wage patterns for a given
location, for a particular type of construction, are well-settled and it appears that there will be
a recurring need for determined rates. These determinations are available from various
sources. Electronic (on-line) access to these wage determinations is available through the
Corps of Engineers Automated Legal Services (CEALS) program through each MSC
Counsel office. USACE offices with Internet access may obtain wage determinations
through the Chief Counsel’'s Web Site (www.ceals.usace.army. mil). Alternatively, wage
determinations can be obtained on a subscription basis from the Government Printing
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Office. This publication is published annually by the Government Printing Office on behalf of
the DOL. Information relating to the publication, General Wage Determinations Issued
Under The Davis-Bacon and Related Acts, as well as subsequent modifications are
announced within the Federal Register. Those who do not have access to the Internet or the
CEALS program may arrange for a subscription to the National Technical Information
Service (NTIS) electronic data base. NTIS also provides on line access to these wage
determinations allowing COs to "download" the entire wage determination data base as well
as weekly modifications.

b. Project wage determinations are issued at the specific request of a contracting
agency; are applicable to the named project only; and expire 180 calendar days from the
date of issuance unless an extension of the expiration date is requested by an agency and
approved by the DOL. These determinations are requested by the agency through the us